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whom this part applies may make writ-
ten request therefor, verified by oath, 
directed to the Chairman setting forth 
his or her interest in the matter to be 
disclosed and designating the use to 
which such statement or testimony 
will be put in the event of compliance 
with such request: provided, that a 
written request therefor by an official 
of any federal, state or tribal entity, 
acting in his or her official capacity 
need not be verified by oath. If it is de-
termined by the Chairman or the Gen-
eral Counsel that such statement or 
testimony will be in the public inter-
est, the request may be granted. Where 
a request for a statement or testimony 
is granted, one or more persons to 
whom this part applies may be author-
ized or designated to appear and testify 
or give a statement with respect there-
to. 

§ 516.3 When may a person to whom 
this part applies produce records? 

(a) Any request for records of the Na-
tional Indian Gaming Commission 
shall be handled pursuant to the proce-
dures established in 25 CFR parts 515 
and 517 and shall comply with the rules 
governing public disclosure as provided 
in 25 CFR parts 515 and 517. 

(b) Whenever a subpoena duces tecum 
commanding the production of any 
record has been lawfully served upon a 
person to whom this part applies, such 
person shall forward the subpoena to 
the General Counsel. If commanded to 
appear in response to any such sub-
poena, a person to whom this part ap-
plies shall respectfully decline to 
produce the record on the ground that 
production is prohibited by this part 
and state that the production of the 
record(s) of the National Indian Gam-
ing Commission is a matter to be de-
termined by the Chairman or the Gen-
eral Counsel. 

§ 516.4 How are records certified or 
authenticated? 

(a) Upon request, the person having 
custody and responsibility for mainte-
nance of records which are to be re-
leased under this part or 25 CFR parts 
515 or 517 may certify the authenticity 
of copies of records that are requested 
to be provided in such format. 

(b) A request for certified copies of 
records or for authentication of copies 
of records shall be sent to the National 
Indian Gaming Commission, 1441 L 
Street NW., Suite 9100, Washington, DC 
20005, Attention: Freedom of Informa-
tion Act Officer. 

PART 517—FREEDOM OF 
INFORMATION ACT PROCEDURES 

Sec. 
517.1 General provisions. 
517.2 Public reading room. 
517.3 Definitions. 
517.4 Requirements for making requests. 
517.5 Responsibility for responding to re-

quests. 
517.6 Timing of responses to requests. 
517.7 Confidential commercial information. 
517.8 Appeals. 
517.9 Fees. 

AUTHORITY: 5 U.S.C. 552, as amended. 

SOURCE: 71 FR 20007, Apr. 19, 2006, unless 
otherwise noted. 

§ 517.1 General provisions. 

This part contains the regulations 
the National Indian Gaming Commis-
sion (Commission) follows in imple-
menting the Freedom of Information 
Act (FOIA) (5 U.S.C. 552) as amended. 
These regulations provide procedures 
by which you may obtain access to 
records compiled, created, and main-
tained by the Commission, along with 
procedures the Commission must fol-
low in response to such requests for 
records. These regulations should be 
read together with the FOIA, which 
provides additional information about 
access to records maintained by the 
Commission. 

§ 517.2 Public reading room. 

Records that are required to be main-
tained by the Commission shall be 
available for public inspection and 
copying at 1441 L Street, NW., Suite 
9100 Washington, DC. Reading room 
records created on or after November 1, 
1996, shall be made available electroni-
cally via the Web site. 

§ 517.3 Definitions. 

(a) Commercial use requester means a 
requester seeking information for a use 
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or purpose that furthers the commer-
cial, trade, or profit interests of him-
self or the person on whose behalf the 
request is made, which can include fur-
thering those interests through litiga-
tion. In determining whether a request 
properly belongs in this category, the 
FOIA Officer shall determine the use to 
which the requester will put the docu-
ments requested. Where the FOIA Offi-
cer has reasonable cause to doubt the 
use to which the requester will put the 
records sought, or where that use is not 
clear from the request itself, the FOIA 
Officer shall contact the requester for 
additional clarification before assign-
ing the request to a specific category. 

(b) Confidential commercial information 
means records provided to the govern-
ment by a submitter that arguably 
contains material exempt from disclo-
sure under Exemption 4 of the FOIA, 
because disclosure could reasonably be 
expected to cause substantial competi-
tive harm. 

(c) Direct costs mean those expendi-
tures by the Commission actually in-
curred in searching for and duplicating 
records in response to the FOIA re-
quest. Direct costs include the salary 
of the employee or employees per-
forming the work (the basic rate of pay 
for the employee plus a percentage of 
that rate to cover benefits) and the 
cost of operating duplicating machin-
ery. Direct costs do not include over-
head expenses, such as the cost of 
space, heating, or lighting of the facil-
ity in which the records are stored. 

(d) Duplication refers to the process of 
making a copy of a document nec-
essary to fulfill the FOIA request. Such 
copies can take the form of, among 
other things, paper copy, microfilm, 
audio-visual materials, or machine 
readable documentation. The copies 
provided shall be in a form that is rea-
sonably usable by the requester. 

(e) Educational institution refers to a 
preschool, a public or private elemen-
tary or secondary school, an institute 
of undergraduate higher education, an 
institute of graduate higher education, 
an institute of professional education, 
or an institute of vocational education 
which operates a program of scholarly 
research. To qualify for this category, 
the requester must show that the re-
quest is authorized by and is made 

under the auspices of a qualifying in-
stitution and that the records are not 
sought for a commercial use, but are 
sought to further scholarly research. 

(f) Freedom of Information Act Officer 
means the person designated by the 
Chairman to administer the FOIA. 

(g) Non-commercial scientific institution 
refers to an institution that is not op-
erated on a ‘‘commercial’’ basis as that 
term is used in paragraph (a) of this 
section, and which is operated solely 
for the purpose of conducting scientific 
research the results of which are not 
intended to promote any particular 
product or industry. To qualify for this 
category, the requester must show that 
the request is authorized by and is 
made under the auspices of a qualifying 
institution and that the records are not 
sought for a commercial use, but are 
sought to further scholarly research. 

(h) Record means all books, papers, 
maps, photographs, machine readable 
materials, or other documentary mate-
rials, regardless of physical form or 
characteristics, made or received by 
the Commission under Federal law or 
in connection with the transaction of 
public business and preserved or appro-
priate for preservation by the Commis-
sion or its legitimate successor as evi-
dence of the organization, functions, 
policies, decisions, procedures, oper-
ations, or other activities of the Gov-
ernment or because of the informa-
tional value of data in them. Library 
and museum material made or ac-
quired and preserved solely for ref-
erence or exhibition purposes, extra 
copies of documents preserved only for 
convenience of reference, and stocks of 
publications and of processed docu-
ments are not included. 

(i) Representative of the news media 
means any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. For a ‘‘freelance 
journalist’’ to be regarded as working 
for a news organization, the requester 
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must demonstrate a solid basis for ex-
pecting publication through that orga-
nization, such as a publication con-
tract. Absent such showing, the re-
quester may provide documentation es-
tablishing the requester’s past publica-
tion record. To qualify for this cat-
egory, the requester must not be seek-
ing the requested records for a com-
mercial use. However, a request for 
records supporting a news-dissemina-
tion function shall not be considered to 
be for a commercial use. 

(j) Requester means any person, in-
cluding an individual, Indian tribe, 
partnership, corporation, association, 
or public or private organization other 
than a Federal agency, that requests 
access to records in the possession of 
the Commission. 

(k) Review means the process of ex-
amining a record in response to a FOIA 
request to determine if any portion of 
that record may be withheld under one 
or more of the FOIA Exemptions. It 
also includes processing any record for 
disclosure, for example, redacting in-
formation that is exempt from disclo-
sure under the FOIA. Review time in-
cludes time spent considering any for-
mal objection to disclosure made by a 
business submitter under Sec. 517.7 (c). 
Review time does not include time 
spent resolving general legal or policy 
issues regarding the use of FOIA Ex-
emptions. 

(l) Search refers to the time spent 
looking for material that is responsive 
to a request, including page-by-page or 
line-by-line identification of material 
within a document and also includes 
reasonable efforts to locate and re-
trieve information from records main-
tained in electronic form or format. 
The FOIA Officer shall ensure that 
searches are conducted in the most ef-
ficient and least expensive manner rea-
sonably possible. 

(m) Submitter means any person or 
entity who provides information di-
rectly or indirectly to the Commission. 
The term includes, but is not limited 
to, corporations, Indian tribal govern-
ments, state governments and foreign 
governments. 

(n) Working day means a Federal 
workday that does not include Satur-
days, Sundays, or Federal holidays. 

§ 517.4 Requirements for making re-
quests. 

(a) How to make a FOIA request. Re-
quests for records made pursuant to 
the FOIA must be in writing. Requests 
should be sent to the National Indian 
Gaming Commission, Attn: FOIA Offi-
cer, 1441 L Street, NW., Suite 9100, 
Washington, DC 20005. Requests may be 
mailed, dropped off in person, or faxed 
to (202) 632–7066 (not a toll free num-
ber). If the requester is making a re-
quest for records about himself/herself, 
the requester should see 25 CFR 515.3 
for additional information. If the re-
quester is making a request for records 
about another individual, the requester 
must provide either a written author-
ization signed by that individual au-
thorizing disclosure of the records to 
the requester or provide proof that the 
individual is deceased (for example, a 
copy of the death certificate or a copy 
of the obituary). 

(b) Description of records sought. Re-
quests for records shall describe the 
records requested with as much speci-
ficity as possible to enable Commission 
employees to locate the information 
requested with a reasonable amount of 
effort. 

(c) Agreement to pay fees. Requests 
shall also include a statement indi-
cating the maximum amount of fees 
the requester is willing to pay to ob-
tain the requested information, or a re-
quest for a waiver or reduction of fees. 
If the requester is requesting a waiver 
or reduction of fees the requester must 
include justification for such waiver or 
reduction (see Sec. 517.9 (c) for more in-
formation). If the request for a fee 
waiver is denied, the requester will be 
notified of this decision and advised 
that fees associated with the proc-
essing of the request will be assessed. 
The requester must send an acknowl-
edgment to the FOIA Officer indicating 
his/her willingness to pay the fees. Ab-
sent such acknowledgment within the 
specified time frame, the request will 
be considered incomplete, no further 
work shall be done, and the request 
will be administratively closed. 

(d) Types of records not available. The 
FOIA does not require the Commission 
to: 
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(1) Compile or create records solely 
for the purpose of satisfying a request 
for records; 

(2) Provide records not yet in exist-
ence, even if such records may be ex-
pected to come into existence at some 
future time; or 

(3) Restore records destroyed or oth-
erwise disposed of, except that the 
FOIA Officer must notify the requester 
that the requested records have been 
destroyed or disposed. 

§ 517.5 Responsibility for responding 
to requests. 

(a) In general. In determining which 
records are responsive to a request, the 
Commission ordinarily will include 
only records in its possession as of the 
date it begins its search for records. If 
any other date is used, the FOIA Offi-
cer shall inform the requester of that 
date. 

(b) Authority to grant or deny requests. 
The FOIA Officer shall make initial de-
terminations either to grant or deny in 
whole or in part a request for records. 

(c) Consultations and referrals. (1) 
When a requested record has been cre-
ated by another Federal Government 
agency that record shall be referred to 
the originating agency for direct re-
sponse to the requester. The requester 
shall be informed of the referral. As 
this is not a denial of a FOIA request, 
no appeal rights accrue to the re-
quester. 

(2) When a requested record is identi-
fied as containing information origi-
nating with another Federal Govern-
ment agency, the record shall be re-
ferred to the originating agency for re-
view and recommendation on disclo-
sure. 

§ 517.6 Timing of responses to re-
quests. 

(a) In general. The FOIA Officer ordi-
narily shall respond to requests accord-
ing to their order of receipt. 

(b) Multitrack processing. (1) The FOIA 
Officer may use multi-track processing 
in responding to requests. Multi-track 
processing means placing simple re-
quests requiring rather limited review 
in one processing track and placing 
more voluminous and complex requests 
in one or more other tracks. Request in 

either track are processed on a first-in/ 
first-out basis. 

(2) The FOIA Officer may provide re-
questers in its slower track(s) with an 
opportunity to limit the scope of their 
requests in order to qualify for faster 
processing within the specified limits 
of faster track(s). The FOIA Officer 
will do so either by contacting the re-
quester by letter or telephone, which-
ever is more efficient in each case. 

(c) Initial determinations. (1) The FOIA 
Officer shall make an initial deter-
mination regarding access to the re-
quested information and notify the re-
quester within twenty (20) working 
days after receipt of the request. This 
20 day period may be extended if un-
usual circumstances arise. If an exten-
sion is necessary, the FOIA Officer 
shall promptly notify the requester of 
the extension, briefly stating the rea-
sons for the extension, and estimating 
when the FOIA Officer will respond. 
Unusual circumstances warranting ex-
tension are: 

(i) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(ii) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of records which are de-
manded in a single request; or 

(iii) The need for consultation with 
another agency having a substantial 
interest in the determination of the re-
quest, which consultation shall be con-
ducted with all practicable speed. 

(2) If the FOIA Officer decides that an 
initial determination cannot be 
reached within the time limits speci-
fied in paragraph (c)(1) of this section, 
the FOIA Officer shall notify the re-
quester of the reasons for the delay and 
include an estimate of when a deter-
mination will be made. The requester 
will then have the opportunity to mod-
ify the request or arrange for an alter-
native time frame for completion of 
the request. 

(3) If the FOIA Officer has a reason-
able basis to conclude that a requester 
or group of requesters has divided a re-
quest into a series of requests on a sin-
gle subject or related subjects to avoid 
fees, the requests may be aggregated 
and fees charged accordingly. Multiple 

VerDate Nov<24>2008 10:27 May 14, 2009 Jkt 217083 PO 00000 Frm 00055 Fmt 8010 Sfmt 8010 Y:\SGML\217083.XXX 217083dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

1P
C

60
 w

ith
 C

F
R



44 

25 CFR Ch. III (4–1–09 Edition) § 517.7 

requests involving unrelated matters 
will not be aggregated. 

(4) If no initial determination has 
been made at the end of the 20 day pe-
riod provided for in paragraph (a)(1) of 
this section, including any extension, 
the requester may appeal the action to 
the FOIA Appeals Officer. 

(5) If the FOIA Officer determines 
that another agency is responsible for 
the records, the FOIA Officer shall 
refer such records to the appropriate 
agency for direct response to the re-
quester. The FOIA Officer shall inform 
the requester of the referral and of the 
name and address of the agency or 
agencies to which the request has been 
referred. 

(d) Granting of requests. When the 
FOIA Officer determines that the re-
quested records shall be made avail-
able, the FOIA Officer shall notify the 
requester in writing and provide copies 
of the requested records in whole or in 
part once any fees charged under Sec. 
517.9 have been paid in full. Records 
disclosed in part shall be marked or an-
notated to show the exemption applied 
to the withheld information and the 
amount of information withheld unless 
to do so would harm the interest pro-
tected by an applicable exemption. If a 
requested record contains exempted 
material along with nonexempt mate-
rial, all reasonable segregable material 
shall be disclosed. 

(e) Denial of requests. When the FOIA 
Officer determines that access to re-
quested records should be denied, the 
FOIA Officer shall notify the requester 
of the denial, the grounds for the de-
nial, and the procedures for appeal of 
the denial. 

(f) Expedited processing of request. The 
FOIA Officer must determine whether 
to grant the request for expedited proc-
essing within (10) calendar days of its 
receipt. Requests will receive expedited 
processing if one of the following com-
pelling needs is met: 

(1) The requester can establish that 
failure to receive the records quickly 
could reasonably be expected to pose 
an imminent threat to the life or phys-
ical safety of an individual; or 

(2) The requester is primarily en-
gaged in disseminating information 
and can demonstrate that an urgency 
to inform the public concerning actual 

or alleged Federal Government activ-
ity exists. 

§ 517.7 Confidential commercial infor-
mation. 

(a) Notice to submitters. The FOIA Offi-
cer shall, to the extent permitted by 
law, provide a submitter who provides 
confidential commercial information 
to the FOIA Officer, with prompt no-
tice of a FOIA request or administra-
tive appeal encompassing the confiden-
tial commercial information if the 
Commission may be required to dis-
close the information under the FOIA. 
Such notice shall either describe the 
exact nature of the information re-
quested or provide copies of the records 
or portions thereof containing the con-
fidential commercial information. The 
FOIA Officer shall also notify the re-
quester that notice and an opportunity 
to object has been given to the sub-
mitter. 

(b) Where notice is required. Notice 
shall be given to a submitter when: 

(1) The information has been des-
ignated by the submitter as confiden-
tial commercial information protected 
from disclosure. Submitters of con-
fidential commercial information shall 
use good faith efforts to designate, ei-
ther at the time of submission or a rea-
sonable time thereafter, those portions 
of their submissions they deem pro-
tected from disclosure under Exemp-
tion 4 of the FOIA because disclosure 
could reasonably be expected to cause 
substantial competitive harm. Such 
designation shall be deemed to have ex-
pired ten years after the date of sub-
mission, unless the requester provides 
reasonable justification for a designa-
tion period of greater duration; or 

(2) The FOIA Officer has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4 of the FOIA. 

(c) Opportunity to object to disclosure. 
The FOIA Officer shall afford a sub-
mitter a reasonable period of time to 
provide the FOIA Officer with a de-
tailed written statement of any objec-
tion to disclosure. The statement shall 
specify all grounds for withholding any 
of the information under any exemp-
tion of the FOIA, and if Exemption 4 
applies, shall demonstrate the reasons 
the submitter believes the information 
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to be confidential commercial informa-
tion that is exempt from disclosure. 
Whenever possible, the submitter’s 
claim of confidentiality shall be sup-
ported by a statement or certification 
by an officer or authorized representa-
tive of the submitter. In the event a 
submitter fails to respond to the notice 
in the time specified, the submitter 
will be considered to have no objection 
to the disclosure of the information. 
Information provided by the submitter 
that is received after the disclosure de-
cision has been made will not be con-
sidered. Information provided by a sub-
mitter pursuant to this paragraph may 
itself be subject to disclosure under the 
FOIA. 

(d) Notice of intent to disclose. The 
FOIA Officer shall carefully consider a 
submitter’s objections and specific 
grounds for nondisclosure prior to de-
termining whether to disclose the in-
formation requested. Whenever the 
FOIA Officer determines that disclo-
sure is appropriate, the FOIA Officer 
shall, within a reasonable number of 
days prior to disclosure, provide the 
submitter with written notice of the 
intent to disclose which shall include a 
statement of the reasons for which the 
submitter’s objections were overruled, 
a description of the information to be 
disclosed, and a specific disclosure 
date. The FOIA Officer shall also notify 
the requester that the requested 
records will be made available. 

(e) Notice of lawsuit. If the requester 
files a lawsuit seeking to compel dis-
closure of confidential commercial in-
formation, the FOIA Officer shall 
promptly notify the submitter of this 
action. If a submitter files a lawsuit 
seeking to prevent disclosure of con-
fidential commercial information, the 
FOIA Officer shall notify the requester. 

(f) Exceptions to the notice requirements 
under this section. The notice require-
ments under paragraphs (a) and (b) of 
this section shall not apply if: 

(1) The FOIA Officer determines that 
the information should not be disclosed 
pursuant to Exemption 4 and/or any 
other exemption of the FOIA; 

(2) The information lawfully has been 
published or officially made available 
to the public; 

(3) Disclosure of the information is 
required by law (other than the FOIA); 

(4) The information requested is not 
designated by the submitter as exempt 
from disclosure in accordance with this 
part, when the submitter had the op-
portunity to do so at the time of sub-
mission of the information or within a 
reasonable time thereafter, unless the 
agency has substantial reason to be-
lieve that disclosure of the information 
would result in competitive harm; or 

(5) The designation made by the sub-
mitter in accordance with this part ap-
pears obviously frivolous. When the 
FOIA Officer determines that a sub-
mitter was frivolous in designating in-
formation as confidential, the FOIA Of-
ficer must provide the submitter with 
written notice of any final administra-
tive disclosure determination within a 
reasonable number of days prior to the 
specified disclosure date, but no oppor-
tunity to object to disclosure will be 
offered. 

§ 517.8 Appeals. 
(a) Right of appeal. The requester has 

the right to appeal to the FOIA Ap-
peals Officer any adverse determina-
tion. 

(b) Notice of appeal. (1) Time for ap-
peal. An appeal must be received no 
later than thirty (30) working days 
after notification of denial of access or 
after the time limit for response by the 
FOIA Officer has expired. Prior to sub-
mitting an appeal any outstanding fees 
associated with FOIA requests must be 
paid in full. 

(2) Form of appeal. An appeal shall be 
initiated by filing a written notice of 
appeal. The notice shall be accom-
panied by copies of the original request 
and initial denial. To expedite the ap-
pellate process and give the requester 
an opportunity to present his/her argu-
ments, the notice should contain a 
brief statement of the reasons why the 
requester believes the initial denial to 
have been in error. The appeal shall be 
addressed to the National Indian Gam-
ing Commission, Attn: FOIA Appeals 
Officer, 1441 L Street, NW., Suite 9100, 
Washington, DC 20005. 

(c) Final agency determinations. The 
FOIA Appeals Officer shall issue a final 
written determination, stating the 
basis for its decision, within twenty 
(20) working days after receipt of a no-
tice of appeal. If the determination is 
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to provide access to the requested 
records, the FOIA Officer shall make 
those records immediately available to 
the requester. If the determination up-
holds the denial of access to the re-
quested records, the FOIA Appeals Offi-
cer shall notify the requester of the de-
termination and his/her right to obtain 
judicial review in the appropriate Fed-
eral district court. 

§ 517.9 Fees. 

(a) In general. Fees pursuant to the 
FOIA shall be assessed according to the 
schedule contained in paragraph (b) of 
this section for services rendered by 
the Commission in response to requests 
for records under this part. All fees 
shall be charged to the requester, ex-
cept where the charging of fees is lim-
ited under paragraph (d) of this section 
or where a waiver or reduction of fees 
is granted under paragraph (c) of this 
section. Payment of fees should be by 
check or money order made payable to 
the Treasury of the United States. 

(b) Charges for responding to FOIA re-
quests. The following fees shall be as-
sessed in responding to requests for 
records submitted under this part, un-
less a waiver or reduction of fees has 
been granted pursuant to paragraph (c) 
of this section: 

(1) Copies. The FOIA Officer shall 
charge $0.15 per page for copies of docu-
ments up to 81⁄2 x 14. For copies pre-
pared by computer, the FOIA Officer 
will charge actual costs of production 
of the computer printouts, including 
operator time. For other methods of re-
production, the FOIA Officer shall 
charge the actual costs of producing 
the documents. 

(2) Searches. (i) Manual searches. 
Whenever feasible, the FOIA Officer 
will charge at the salary rate (basic 
pay plus a percent for benefits) of the 
employee or employees performing the 
search. However, where a homogenous 
class of personnel is used exclusively in 
a search (e.g. all administrative/cler-
ical or all professional/executive), the 
FOIA Officer shall charge $4.45 per 
quarter hour for clerical time and $7.75 
per quarter hour for professional time. 
Charges for search time less than a full 
hour will be in increments of quarter 
hours. 

(ii) Computer searches. The FOIA Offi-
cer will charge the actual direct costs 
of conducting computer searches. 
These direct costs shall include the 
cost of operating the central processing 
unit for that portion of operating time 
that is directly attributable to search-
ing for requested records, as well as the 
costs of operator/programmer salary 
apportionable to the search. The Com-
mission is not required to alter or de-
velop programming to conduct 
searches. 

(3) Review fees. Review fees shall be 
assessed only with respect to those re-
questers who seek records for a com-
mercial use under paragraph (d)(1) of 
this section. Review fees shall be as-
sessed at the same rates as those listed 
under paragraph (b)(2)(i) of this sec-
tion. Review fees shall be assessed only 
for the initial record review, for exam-
ple, review undertaken when the FOIA 
Officer analyzes the applicability of a 
particular exemption to a particular 
record or portion thereof at the initial 
request level. No charge shall be as-
sessed at the administrative appeal 
level of an exemption already applied. 

(c) Statutory waiver. Documents shall 
be furnished without charge or at a 
charge below that listed in paragraph 
(b) of this section where it is deter-
mined, based upon information pro-
vided by a requester or otherwise made 
known to the FOIA Officer, that disclo-
sure of the requested information is in 
the public interest. Disclosure is in the 
public interest if it is likely to con-
tribute significantly to public under-
standing of government operations and 
is not primarily for commercial pur-
poses. Requests for a waiver or reduc-
tion of fees shall be considered on a 
case by case basis. In order to deter-
mine whether the fee waiver require-
ment is met, the FOIA Officer shall 
consider the following six factors: 

(1) The subject of the request. Wheth-
er the subject of the requested records 
concerns the operations or activities of 
the government; 

(2) The informative value of the in-
formation to be disclosed. Whether the 
disclosure is likely to contribute to an 
understanding of government oper-
ations or activities; 

(3) The contribution to an under-
standing of the subject by the general 
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public likely to result from disclosure. 
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding; 

(4) The significance of the contribu-
tion to public understanding. Whether 
the disclosure is likely to contribute 
significantly to public understanding 
of government operations or activities; 

(5) The existence and magnitude of 
commercial interest. Whether the re-
quester has a commercial interest that 
would be furthered by the requested 
disclosure; and, if so 

(6) The primary interest in disclo-
sure. Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in 
the commercial interest of the re-
quester. 

(d) Types of requesters. There are four 
categories of FOIA requesters: Com-
mercial use requesters, educational and 
non-commercial scientific institutional 
requesters; representative of the news 
media; and all other requesters. These 
terms are defined in Sec. 517.3. The fol-
lowing specific levels of fees are pre-
scribed for each of these categories: 

(1) Commercial use requesters. The 
FOIA Officer shall charge commercial 
use requesters the full direct costs of 
searching for, reviewing, and dupli-
cating requested records. 

(2) Educational and non-commercial sci-
entific institution requesters. The FOIA 
Officer shall charge educational and 
non-commercial scientific institution 
requesters for document duplication 
only, except that the first 100 pages of 
copies shall be provided without 
charge. 

(3) News media requesters. The FOIA 
Officer shall charge news media re-
questers for document duplication 
costs only, except that the first 100 
pages of paper copies shall be provided 
without charge. 

(4) All other requesters. The FOIA Offi-
cer shall charge requesters who do not 
fall into any of the categories in para-
graphs (d)(1) through (3) of this section 
fees which recover the full reasonable 
direct costs incurred for searching for 
and reproducing records if that total 
costs exceeds $15.00, except that the 
first 100 pages and the first two hours 

of manual search time shall not be 
charged. To apply this term to com-
puter searches, the FOIA Officer shall 
determine the total hourly cost of op-
erating the central processing unit and 
the operator’s salary (plus 16 percent 
for benefits). When the cost of the 
search equals the equivalent dollar 
amount of two hours of the salary of 
the person performing the search, the 
FOIA Officer will begin assessing 
charges for the computer search. 

(e) Charges for unsuccessful searches. 
Ordinarily, no charges will be assessed 
when requested records are not found 
or when records located are withheld as 
exempt. However, if the requester has 
been notified of the estimated cost of 
the search time and has been advised 
specifically that the requested records 
may not exist or may be withheld as 
exempt, fees may be charged. 

(f) Charges for interest. The FOIA Offi-
cer may assess interest charges on an 
unpaid bill, accrued under previous 
FOIA request(s), starting the 31st day 
following the day on which the bill was 
sent to you. A fee received by the FOIA 
Officer, even if not processed, will re-
sult in a stay of the accrual of interest. 
The Commission shall follow the provi-
sions of the Debt Collection Act of 1982, 
as amended, and the implementing pro-
cedures to recover any indebtedness 
owed to the Commission. 

(g) Aggregating requests. The requester 
or a group of requesters may not sub-
mit multiple requests at the same 
time, each seeking portions of a docu-
ment or documents solely in order to 
avoid payment of fees. When the FOIA 
Officer reasonably believes that a re-
quester is attempting to divide a re-
quest into a series of requests to evade 
an assessment of fees, the FOIA Officer 
may aggregate such request and charge 
accordingly. 

(h) Advance payment of fees. Fees may 
be paid upon provision of the requested 
records, except that payment may be 
required prior to that time if the re-
quester has previously failed to pay 
fees or if the FOIA Officer determines 
the total fee will exceed $250.00. When 
payment is required in advance of the 
processing of a request, the time limits 
prescribed in § 517.6 shall not be deemed 
to begin until the FOIA Officer has re-
ceived payment of the assessed fee. 
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(i) Payment of fees. Where it is antici-
pated that the cost of providing the re-
quested record will exceed $25.00 after 
the free duplication and search time 
has been calculated, and the requester 
has not indicated in advance a willing-
ness to pay a fee greater than $25.00, 
the FOIA Officer shall promptly notify 
the requester of the amount of the an-
ticipated fee or a portion thereof, 
which can readily be estimated. The 
notification shall offer the requester an 
opportunity to confer with agency rep-
resentatives for the purpose of refor-
mulating the request so as to meet the 
requester’s needs at a reduced cost. 

PART 518—SELF REGULATION OF 
CLASS II GAMING 

Sec. 
518.1 What does this part cover? 
518.2 Who may petition for a certificate of 

self-regulation? 
518.3 What must a tribe submit to the Com-

mission as part of its petition? 
518.4 What criteria must a tribe meet to re-

ceive a certificate of self-regulation? 
518.5 What process will the Commission use 

to review petitions? 
518.6 When will a certificate of self-regula-

tion become effective? 
518.7 If a tribe holds a certificate of self-reg-

ulation, is it required to report informa-
tion to the Commission to maintain its 
self-regulatory status? 

518.8 Does a tribe that holds a certificate of 
self-regulation have a continuous duty to 
advise the Commission of any informa-
tion? 

518.9 Are any of the investigative or en-
forcement powers of the Commission 
limited by the issuance of a certificate of 
self-regulation? 

518.10 Under what circumstances may the 
Commission remove a certificate of self- 
regulation? 

518.11 May a tribe request a hearing on the 
Commission’s proposal to remove its cer-
tificate? 

518.12 May a tribe request reconsideration 
by the Commission of a denial of a peti-
tion or a removal of a certificate of self- 
regulation? 

AUTHORITY: 25 U.S.C. 2706(b)(10), 2710(c)(3)– 
(6). 

SOURCE: 63 FR 41969, Aug. 6, 1998, unless 
otherwise noted. 

§ 518.1 What does this part cover? 
This part sets forth requirements for 

obtaining, and procedures governing, 

the Commission’s issuance of certifi-
cates of self-regulation of class II gam-
ing operations under 25 U.S.C. 2710(c). 
When the Commission issues a certifi-
cate of self-regulation, the certificate 
is issued to the tribe, not to a par-
ticular gaming operation; the certifi-
cate will apply to all class II gaming 
operations operated by the tribe that 
holds the certificate. 

§ 518.2 Who may petition for a certifi-
cate of self-regulation? 

A tribe may submit to the Commis-
sion a petition for self-regulation of 
class II gaming if, for the three (3) year 
period immediately preceding the date 
of its petition: 

(a) The tribe has continuously con-
ducted the gaming activity for which it 
seeks self-regulation; 

(b) All gaming that the tribe has en-
gaged in, or licensed and regulated, on 
Indian lands within the tribe’s jurisdic-
tion, is located within a State that per-
mits such gaming for any purpose by 
any person, organization or entity (and 
such gaming is not otherwise specifi-
cally prohibited on Indian lands by fed-
eral law), in accordance with 25 U.S.C. 
2710(b)(1)(A); 

(c) The governing body of the tribe 
has adopted an ordinance or resolution 
that the Chairman has approved, in ac-
cordance with 25 U.S.C. 2710(b)(1)(B); 

(d) The tribe has otherwise complied 
with the provisions of 25 U.S.C. 2710; 
and 

(e) The gaming operation and the 
tribal regulatory body have, for the 
three years immediately preceding the 
date of the petition, maintained all 
records required to support the peti-
tion for self-regulation. 

§ 518.3 What must a tribe submit to the 
Commission as part of its petition? 

(a) A petition for a certificate of self- 
regulation under this part shall con-
tain: 

(1) Two copies on 8-1/2″×11″ paper of a 
petition for self-regulation approved by 
the governing body of the tribe and 
certified as authentic by an authorized 
tribal official, which includes: 

(i) A brief history of each gaming op-
eration(s), including the opening dates 
and periods of voluntary or involun-
tary closure; 
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